Edgartown Planning Board - Meeting Minutes
Tuesday, October 22, 2024, 5:20 PM

The Edgartown Planning Board scheduled a meeting for Tuesday, October 22, 2024, 5:20 PM.

The meeting was audio and video recorded. Attendees participated by video conference, in accordance with
Section 20 of Chapter 20 of the Acts of 2021, as extended. All supporting materials were provided to the
members of this body and made available on a publicly accessible internet website. Members of the public
were able to access the site, using the instructions included in the Meeting Agenda. The public was
encouraged to follow along using the posted agenda. Deviations from the agenda, if any, were noted.

CALL TO ORDER

Meeting called to order at 5:22 PM. Present: Lucy Morrison (chair); Michael Shalett, Julia Livingston,
David Ignacio, Michael McCourt

Absent: Robbie Robinson (Alternate),

SCHEDULED BUSINESS

5:20 PM —36-101 — MATTAKESETT REALTY TRUST Il - 268 KATAMA ROAD

Application to amend a subdivision approval to allow for replacement of a portion of a vegetated screen

with a standard fence.
Present for the Applicant: Mr. Oliver Snider.

Mr. Snider requested a de minimis determination relative to replacing a portion of a vegetative barrier with a
standard six-foot fence. Mr. Snider noted that the Land Bank preferred a fence to the vegetative barrier, as it
would require less maintenance.

Mr. McCourt joined the meeting at 5:27 PM.
The board reviewed the proposal. No objections were raised.
It was MOVED by Livingston, SECONDED by Shalett
To approve the request as a de minimis change to an approved plan.

VOTED:
LIVINGSTON: YES; MCCOURT: YES;
IGNACIO: YES; SHALETT: YES;

MORRISON: YES.
(5, 0, 0. 5:28 PM)

APPROVAL OF MEETING MINUTES
The minutes of October 1 were reviewed.
It was MOVED by Livingston, SECONDED by Shalett
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To approve the minutes as presented and amended.
VOTED: (5, 0, 0. 5:28 PM)

5:30 PM — PUBLIC HEARING (CONTINUED FROM OCT 1): PUBLIC HEARING FOR SWIMMING PLACE PATH — MV
LAND BANK AND BILL VENO

The board continued a public hearing from Tuesday October 1, 2024 regarding a project approved by
voters at the 2022 Annual Town Meeting, appropriating Community Preservation Act funds to increase
access for passive recreation along a segment of Swimming Place Path, an ancient way. The segment of
Swimming Place Path extends from Herring Creek Road to Road to the Plains. The Planning Board has
collected additional information on the project, which it wishes to share with abutting landowners and the
public before proceeding further.

Ms. Morrison noted that a site visit had occurred earlier that morning, with all board members in attendance.
Ms. Morrison continued the public hearing at 5:31 PM.

Public Comment
Mr. Finn noted some of the history of the project, and the Planning Board’s role in it, including the
appropriation of funds for improvement of, and increasing access along the path.

Mr. Bill Veno provided a summary of the findings relative to the site visit, and reviewed a plan from May 8,
1973, prepared for “Katama Properties, Inc.”

Mr. Veno also reviewed two surveys completed within the past year, showing the path as depicted on the
1973 plan, and the proposed layout of the path at its north-western end.

Mr. Veno presented the Sutton subdivision plan that claimed land to the ‘centerline of the path’.

Mr. Veno noted that the public rights to the path do not rely on property lines.

Mr. Veno also noted that there is no proposed route for the actual path, but that would be the next step.

Mr. Veno clarified that he is working with the MV Land Bank and was not acting for the MV Commission.

Ms. Morrison noted that the Planning Board does not have a role in this process; that any improvement to the
path is to be determined by the Selectboard.

Mr. Shalett noted that the Planning Board had made the original request for the funding, and that the Public
Hearing was intended to provide information to the public and receive comment.

Mr. Shalett also read from the Reynolds Rappaport advisory memorandum from earlier in 2024, noting the
Planning Board’s historic interest in maintaining historic paths and ancient ways, and that ‘protection of the
path is consistent with board history and public policy’.

Comments from the public:
Mr. Rick Brody spoke against the path, asserted that the appropriation is invalid because it was based on
erroneous information, that the path is not the Town’s to improve, that the location does not exist, that the
rights of homeowners were not considered, and other comments. Mr. Brody suggested that the town should
revoke its appropriation, and that the suggestion of a water-line easement that was noted decades back has no
bearing on whether public access to the path exists. Mr. Brody also suggests that the decades of non-use of
the path, and the owners’ possession and improvement of the area where the path is presumed to have been
suggest that the right to use has been extinguished (adverse possession). Mr. Brody suggested that any
attempt to cross private property to reestablish the path or to improve it would likely result in legal action as a
result of the encroachment. Mr. Brody again noted that any public use of the utility easement would
constitute an overburdening of the easement, and inconsistent with the law. Mr. Brody also noteattorney;hile
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he is a practicing attorney, he is not representing any person or entity.
Mr. Shalett noted that Swimming Place Path is visible on the Assessors Maps.

Ms. Morrison asked whether returning the funds to the CPC would require town meeting action. Mr. Finn
suggested a Town Meeting warrant article would likely be needed to rescind its previous appropriation.

Mr. Veno suggested that regardless of whether or not funding is appropriated to improve the path, that does
not extinguish the public rights to use the path.

Ms. Kara Shemeth noted that the path would not constitute a highway, or heavy-use bicycle path, but a fairly
low-volume use. Ms. Shemeth also stated that the path has existed for more than two hundred years,
regardless of current deed notation to same.

Mr. Richard Levy, 32 Schoolhouse Road, argued against the “romanticizing of reestablishing an ancient
way”. Mr. Lee stated that the argument would not be reestablishing anything, but rather creating a path out of
what is now an undisturbed area.

Ms. Morrison asked whether the path could be created without funding or with no removal of trees. Mr. Veno
stated that a six-foot wide path could be established without removal of any trees.

Jenny George suggested that there would be a number of trees that would have to be removed for the path to
be reestablished. Ms. George asked whether the vote in 2022 was actually legitimate?

Mr. Veno reiterated that the vote at Town Meeting was to improve the path, and that funding would likely not
be needed, so whether the vote was legitimate or not was not relevant.

Mr. Shalett noted that, at the 2022 Town Meeting, a motion on the floor to postpone the relevant warrant
article failed, and the motion passed with a sufficient margin.

Ms. Livingston noted that ownership of the land was irrelevant, as the public right was not relevant to the
public right to use the land.

Ms. George noted that the public right was to run a utility, not to allow public access.

Ms. George described a recent walk on a path of Clevelandtown Road, and showed several pictures of the
path, with fences used for privacy, and that the path would not be useful or attractive.

Mr. Shalett noted that the Town’s Attorney asserts that public right of access does exist, and is consistent with
the Town’s policy.

Ms. Sandra Bonetti offered a number of comments relative to the potential of harm that could be caused by
users of the path.

Mr. Mark George noted that the only right of way is for an easement, and that the best possible use of the path
would be to allow it to remain undisturbed, preserving its current utility as a wildlife corridor.

There was some discussion as to the specific language in the agenda. Mr. Finn noted that regardless of the
language noted in the agenda, the purpose of the public hearing remained the same. Mr. Finn also admitted to
some lack of understanding relative to the Planning Board’s role or authority in the matter.

Mr. Ed Roman read a statement, expressing his fears about sex offenders and disturbed people who would use
the path to access private residences and perform nefarious acts against residents and their guests.

Ms. Mary Lou Roman also expressed her fears and concerns about the project.
Ms. Morrison noted again that the board has no authority to vote yes or no either way.

Ms. Jean Marie Sapp, 70 Herring Creek Road, noted that they suffered from the impacts of passersby on the
bicycle path along Herring Creek Road, including people sitting on or leaning on their stone wall, or having
their pets urinate on their wall or lawn.

Mr. Veno explained some of the Land Bank’s history with working with landowners at other locations to
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protect privacy while preserving a public access route, as well as indemnification of owners from any
potential liability relative to the use of the trail. Mr. Veno noted that the Land Bank had also worked with
landowners to setup cameras to ensure security on paths.

Mr. Roman reiterated his concerns about sex offenders and assailants; he also asked what would happen if
trees needed to be cut down?

Ms. Morrison noted that the Selectboard is the entity that has the right to assert the public right to use the
path, and that they asked for an opinion from the Planning Board whether they should do so. Ms. Morrison
polled the board members to determine if they had enough information to write that recommendation. All
agreed that they did.

Mr. Scott Bosworth offered a clarification that Town’s counsel’s opinion stated that while preservation of the
path may be consistent with local policy, it does not mean that preservation of the path is consistent with land
law. Mr. Bosworth argued that the use of CPC funding to improve this path was not appropriate. Mr.
Bosworth thanked the board for their work on the matter.

Ms. Beverly Stotz asked Mr. Veno to provide a proposal in writing as to what is being proposed; Ms. Stotz
also asked for clarity on the decision-making process, and argued that the process has not been well managed,
disorganized, and unclear.

Ms. Morrison also agreed that the process is complicated, and restated that it is the responsibility of the
Selectboard to determine whether they wish to assert public access rights.

Mr. Yi’meng Yen, an abutter, asked what the purpose of the path would be? Public walking access?
Preservation of an ancient way? Mr. Yi’Meng also suggested that if the path does get established, it would
likely turn into a path isolated by private fencing.

Ms. Morrison suggested that the project would preserve the ancient way, and provide public walking access.

Ms. George expressed concern that the Planning Board was not the correct authority. Ms. Morrison reiterated
the Planning Board’s intent and goal with the public hearing. Ms. George suggested that the testimony and
letters are not being read. Ms. Morrison stated that all comment is being considered.

After some disruption, Mr. Shalett suggested that the Planning Board should seek an answer from Town
Counsel as to who has the authority to assert and defend the public right of way on Swimming Place Path. My
Shalett also empathized with those who felt that they were not getting the clarity that the matter should be
afforded.

Ms. Janet O’Brien, 16 Schoolhouse Road, suggested that access along existing subdivision roads should be
sufficient access for the public and that pursuit of preservation of ancient ways was unnecessary.

Mr. Brody suggested (1) that the preservation of an easement is folly, as the easement doesn’t actually exist,
and (2) that the proposal to reestablish the path without cutting trees is not practical or possible. Mr. Brody
suggested that the Planning Board should request an article to withdraw the appropriation of funding. Mr.
Brody suggested that there is no ending to this process that will not cost the town money.

Ms. Morrison noted the time, and that the public hearing should be continued.
Mr. Veno asked what the board would do.

Mr. McCourt suggested that the board should make a recommendation to the Selectboard relative to the
money, and to the rights of the public on the path.

Mr. Shalett suggested that clarity as to the legal process should be pursued.
Mr. McCourt stated that the Planning Board has in the past made recommendations to the Selectboard.
It was MOVED by Mr. McCourt, SECONDED by Shalett
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To continue the public hearing to November 19, 2024, 5:30 PM.
VOTED 5, 0, 0 (7:27 PM)

NEW BUSINESS / MEMBER CONCERNS
** may include other business not reasonably anticipated 48 hours in advance **

Ms. Morrison stated that, earlier in the day, she submitted a letter of resignation from the Planning Board to
James Hagerty Town Administrator, with a copy to the Town Clerk. The resignation would be effective as of
the close of the meeting.

Mr. McCourt thanked Ms. Morrison for her years of service. “There is no ‘quit’ in Lucy.” Other board
members echoed the sentiment.

Ms. Morrison entertained a motion for nominations of Planning Board Chair.
It was MOVED by Ms. Livingston to nominate Mr. Shalett as chair
It was MOVED by Mr. McCourt to nominate Ms. Livingston as chair.
Mr. Ignacio stated his support for either.
Ms. Morrison asked Ms. Livingston if she accepted the nomination. Ms. Livingston declined.
Ms. Morrison asked Mr. Shalett if he accepted the nomination. Mr. Shalett accepted.
Ms. Morrison called the vote.
VOTED: 4, 0, 1 (SHALETT). (7:35)

REVIEW FUTURE MEETING SCHEDULE

Upcoming meetings will be held on November 12, and November 19.

ADJOURNMENT
There being no further business, it was MOVED by Livingston, SECONDED by McCourt
To Adjourn.

WITHOUT OBJECTION.
The meeting was adjourned at 7:36 PM.

Respectfully submitted,

Douglas C. Finn
Clerk Pro Temp
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